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LIST OF DATES

	Date
	Detail

	1961
	The Government of Karnataka enacts the Karnataka Town and Country Planning Act to ensure orderly development of cities and planned implementation of urban infrastructure projects by taking into consideration all demographic, social, ecological and economic concerns.

	1975
	The Karnataka State Legislature enacted the Government Parks (Preservation) Act, with the explicit intent of protecting all government parks and gardens from encroachment and delineation for non-park purposes.

	30 September 1975
	A Notification No. AAH. 199. AHM.75 is issued by the Government of Karnataka fixing the boundaries of Cubbon Park and Lalbagh.

	1976 
	The Karnataka State Legislature enacted 'The Karnataka Preservation of Trees Act 1976’. The act lays emphasis on regulation of tree felling and encourages planting of more trees to restore ecological balance and matters connected herewith. Under this Act, the State Government has to constitute a Tree Authority. The Chief Conservator of Forests has to appoint one or more officers as Tree Officer for each urban and rural area. According to Section 8 of this Act only a Tree Officer can authorize felling of trees. 

	1976
	Karnataka Municipal Corporation Act 1976 was enacted. According to Section 323 of this Act, the Commissioner of Bangalore Mahanagara Palike has powers to fell trees under emergency provision, and that only when they are likely to fall and thereby endanger any person or structure.  The only purpose of this provision is to ensure that there is no danger to life and property. Clause 18 of Section 58 of this Act makes planting and maintenance of trees on road sides obligatory for the Commissioner of Bangalore Mahanagara Palike.  

	14 November 1979
	Government of Karnataka issues on order No. AAH. 264. AHM. 78 directing that no land should be granted for any construction in Lalbagh and Cubbon Park areas.

	1985
	The Government of Kanataka enacts the Karnataka Parks, Playfields and Open Spaces (Preservation and Regulation) Act.

	24 August 1991 
	The Government of Karnataka, i.e. Ministry of Science and Technology and Environment, vide its Order No. DEE 265 ECO 91 raised concerns over indiscriminate cutting of trees in and around the Corporation and Municipal limits and also at other places where preservation of trees is to be strictly observed in accordance with various Acts and Rules. The order states that the Commissioners and the Chief Officers of the Municipalities/ Municipal Corporations shall not cut down any trees for any purpose, without the permission from the Department of Ecology and Environment. 

	13 August 2001
	A final direction is issued by by this Hon'ble High Court in the case of G. K. Govinda Rao Vs. State of Karnataka and others in WP No. 32232/1998, 19541/1999 ,18287/1998 and 8428-34/1998 stating that the prior permission of the Court is a must before any construction is taken up in future in the Cubbon Park area.  

	
	

	19 September 2002
	The Karnataka Government vide their D.O. letter No. UDD 144 PRJ 2002 conveyed their consent to Delhi Metro Rail Corporation (DMRC) to take up the Detailed Project Report for the Bangalore Metro. 

	19 October 2002
	Identification of the two corridors for the Metro project based on studies by DMRC cleared in principle by Karnataka Govt. vide their letter No. UDD144 PRJ 2002 dated 19.10.2002.

	31 October 2002
	Based on the instructions conveyed in letter No. UDD 144 PRJ 2002, M/s Bangalore Mass Rapid Transit System Ltd. (BMRTL) placed an order on DMRC vide letter No. BMRTL/DMRC/02/372 dated for taking up project studies and DPR work.

	25 April 2003
	The Hon'ble Supreme Court hears a Civil Appeal No. 3714 of 2003 against the 13 August 2001 order of this Hon'ble High Court, and affirms the directions of this Hon'ble Court leaving the legal questions open. 

	29 July 2003
	In WA 8178/1999 (directions) dated 23.07.2003 the Hon’ble High Court of Karnataka has directed that before cutting a tree, two saplings have to be planted.

	2 August 2003
	In conformance with the aforementioned directions of the Hon’ble High Court of Karnataka in WA 8178/1999 and under Sec 8(1) of The Karnataka Preservation of Trees Act, 1976, the office of the Deputy Conservator of Forests, Bangalore Urban Division, Karnataka Forest Department, being Respondent – 8 in this petition, issued an order No.A9.V.CR.912/2003-04 dated2.08.2003 to Director, Horticulture Department of Respondent – 6, withdrawing with immediate effect all orders issued previously to fell trees.  Pursuant to this order, any tree felling or pruning in the city on private or public land required the permission of Respondent - 8.  It also stated that two saplings have to be planted before a tree is cut and that failure to comply with these orders would invite imprisonment or heavy fine or both, in conformance with Sec 8 (22) of the Karnataka Preservation of Trees Act, 1976.

	19 August 2003
	A Helpline to Save Bangalore’s Trees from unnecessary felling was set up by Environment Support Group, Petitioner - 1, to encourage progressive citizen engagement for protecting Bangalore’s trees and facilitate corrective action.  Since then the Tree Helpline has been very active in dealing with large number of complaints from concerned citizens regarding tree felling in public and private places in violation of existing laws.

	2005
	Hasiru Usiru, a network of concerned members of the public and various organisations, was initiated to explore creative means to conserve and protect the heritage trees and public spaces of Bangalore garden city from threat of unplanned development.  This group has evolved from a loose informal group to one which is now recognised and appreciated for its approach on addressing city’s environmental concerns and social justice related issues.

	22 February 2005
	The Chief  Minister of Karnataka held a meeting with Senior Cabinet colleagues and senior State Officials, during which a Task Force was set up to tackle problems related to traffic management in Bangalore.  The Principal Secretary of Home Department was given the responsibility of heading the task force.  This Task Force was constituted to identify problematic areas and to come up with solutions which would be implemented by the respective agencies.  Widening of roads, shifting bus stands that hinder traffic movement, building flyovers, removing other obstacles including trees on roads and so on are part of the action plan.  The task force also invited public comments and suggestions in this regard.  

	14 April 2005
	A protest was held by environmental groups and activists demanding withdrawal of permission for cutting close to 700 trees on road sides across the city.  Concerns were raised over trees due to be felled on Residency Road.

	16 April 2005
	In response to a letter dated 14-5-2005 by Environment Support Group, the Deputy Conservator of Forests of the Bangalore Mahanagara Palike passed an order by way of a letter No.A9:Y.K:CR:2004-5, to the Regional Forest Officer, Tree Branch (North) guiding him to take appropriate action against felling of trees on Residency Road and report the matter to his office. 

	19 April 2005
	Hasiru Usiru made a representation to the Chief Minister Of Karnataka to bring to his attention the authorised plan by Respondent – 6 to fell over 700 trees in Bangalore city for widening of roads.  It also requested that citizens be invited to participate in meetings of the Task Force on traffic management and be given an opportunity to get involved in creating long term transport solutions to the increasing traffic problems of Bangalore.  

	 26 April 2005
	Environment Support Group filed a Writ Petition WP.No.14104/2005 in the Hon’ble High Court of Karnataka against indiscriminate and illegal tree felling in Bangalore. 

	2 December 2005
	The Hon’ble High Court of Karnataka in Writ Petition WP No.14104/2005 (Environment Support Group vs. State of Karnataka) decided that all decisions relating to protection of trees or according permission to fell them would be as per the Karnataka Preservation of Trees Act 1976.  The judgement also recognised the positive involvement and deep concerns of the public and highlighted that the Hasiru Usiru network should be involved by the Government in all its decision relating to preservation and felling of trees.

	5 April 2006
	The Union Cabinet gave its approval for the adoption of the National Urban Transport Policy (NUTP).  The objective of the policy is to ensure safe, affordable, quick, comfortable, reliable and sustainable access for the growing number of city residents to jobs, education and recreation.  The salient features of this policy include incorporating urban transportation as an important parameter at the urban planning stage, rather than being a consequential requirement.

	12 April 2006
	In response to a representation made by Petitioner – 1, the Bangalore Metro Rail Corporation Ltd (BMRCL), Respondent – 1, by way of letter No.BMRCL/PRO/2006 /36, stated that during execution of the Metro Rail Project all precaution will be taken to minimise felling of trees and only in unavoidable and inevitable locations due to technical reasons, tree cover will be removed only after complying with the provisions of Karnataka Preservation of Trees Act.  It also stated that compensatory afforestation programmes will be launched to compensate loss of green cover and as per their environment management plan ten trees will be planted for each tree cut.   

	25 June 2007
	The Revised Master Plan for Bangalore is issued by the Bangalore Development Authority.

	20th December 2007
	A Public Consultation was organised by Petitioners along with CIVIC Bangalore and Alternative Law Forum on ‘Road widening schemes of Bangalore: Impacts and Alternatives’ at the Senate Hall Central College, Bangalore University.  The discussion was chaired by Mr. P. S. S. Thomas, former Secretary General of the National Human Rights Commission and involved the participation of Mr. Krishna Reddy, Chief Engineer (Road Widening Cell) of BBMP, Mr. Veeranna, Director, Karnataka Town Planning Department, Mr. Shekhar, IFS, Deputy Conservator of Forests and Tree Officer of BBMP (Respondent - 7) and Mr. Eshwar Prasad, Assistant Commissioner, Central Traffic Division, Bengaluru City Police. 

	18 March 2008
	By way of a letter, a representation was made by Petitioners to the Commissioner of Urban Land Transport, Karnataka Urban Land Development Department to draw his attention to the gross irrationalities and irregularities in the current road widening schemes in Bangalore City being undertaken by Respondent – 3.  Petitioner – 1 also submitted a representation to Respondent – 1 requesting involvement of Hasiru Usiru in the decisions relating to the ongoing road widening schemes in Bangalore.  This representation was made to intervene and reconsider the road widening proposals as they will destroy the character of the city, making road use unsafe for pedestrians and vehicle movement.

	20 November 2008
	A notification No. KIADB LAQ/Metro/2008-09 is issued by Karnataka Industrial Area Development Board to acquire 1189.190 sq. metres of land from Lalbagh for the Bangalore Metro project.

	22 November 2008
	An Ordinance is promulgated by His Excellency the Governor of Karnataka for acquiring land in Lalbagh for the Bangalore Metro project and in Indira Gandhi National Fountain Park for road wideninng by amending the Karnataka Government Parks (Preservation) Act. 

	25 February 2009
	Govt of Karnataka, in its order No. Kru. Tho. Ee. 287 tho. e.vi. 2006 (part) approves the transfer of 1135.18 sq metres of Lalbagh land for the construction of the Lalbagh Metro station and directs the Deputy Commissioner to fix the market rate at which this land will be transferred from Horticulture Department to Respondent 1. 

	16 March 2009
	The Hon'ble High Court of Karnataka in its interim direction in WP No. 7107/2008 directs all urban infrastructure development and planning agencies of the State of Karnataka to “strictly follow” the provisions of the Karnataka Town and Country Planning Act and Karnataka Preservation of Trees Act. 

	13/14 April 2009
	Even as the condition in the Government Order of 25 March 2009 have not been met, Respondent 1 adopts a brazen appproach and demolishes the western wall of Lalbagh and begins illegal felling of trees inside.  This results in widespread protests, with the public turning out in large numbers every day in protest.

	16 April 2009
	This Hon'ble High Court refuses to vacate the stay on acquisition of private properties on R. V. Road despite fervent appeals to that effect by Respondent 1 and 2 as a consequence of the WP 14296/2008.

	25 April 2009
	An untenable response is received from Responent 1 to a notice of violation of the 16 March 2009 directions of this Hon'ble High Court in WP No. 7107/2008.

	04 May 2009
	A complaint is lodged with the Tree Officer, Respondent – 7, against the ongoing illegal felling of trees by Respondent 1.  A similar complaint was lodged with the Siddapura Police Station.

	05 May 2009
	A meeting is held under the Chairmanship of the Deputy Commissioner of Police (Bangalore South) between the Petitioners and representatives of Respondent 1, wherein an aggreement is arrived at that no further tree felling will take place till such time requisite permissions are obtained per the Karnataka Preservation of Trees Act by Respondent 1.  On the very same day, Respondent 1 lobbies the Hon'ble Chief Minister of Karnataka for support for its illegal activities in the southern reach of the Metro.  The Chief Minister makes a press statement claiming that there would not be any change in the alignment of the Metro in the southern reach.

	06 May 2009
	Extensive felling of trees continues inside Lalbagh with heavy police protection and without securing requisite permissions of Respondent 7 per the Tree Act.  Protests against this illegal activity of Respondent 1 are dispersed by the police aggressively.

	7 May 2009
	Hearing a PIL filed by Mahaveer Ranka and others vs. State of Karnataka and ors., a Division Bench comprising Justice Shri. N. Kumar and Justice Shri. Keshawanarayana directs Respondent 1 not to cut trees until further orders  and adjourned the hearing on the matter. 

	09 May 2009
	In response to continuous protests against the alignment of Bangalore Metro through Lalbagh and Lakshman Rao boulevard, Respondent 1 and the local MLA of Jayanagar organise a visit to boulevard.  Despite fervent appeals for a transparent discussion, those demanding a change in alignment are brushed aside aggressively.  It is only on their insistence and continuing protests for several hours, especially given the fact that women and children were waiting on Nanda Road from the wee hours of the morning, Respondent 1 returns to meet with them.  However, even this meeting is short-lived as several members of an outfit that claims to be the Federation of Jayanagar Residents Association, make lewd remarks at elderly women, and threaten others with dire consequences were they to demand a change in alignment.  Prof. B. K. Chandrashekar, former Chairman of the Karnataka Legislative Council also participates in the protest and addresses those who gathered.  Even as all this monitoring activities were on, contractors employed by Responent 1 started felling trees on Lakshman Rao boulevard in blatant violation of the directions of this Hon'ble High Court.  A police complaint was filed in this regard and is annexed to this petition at Annexure U.
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MEMORANDUM OF WRIT PETITION UNDER ARTICLES 226 AND 227 OF CONSTITUTION OF INDIA

The Petitioner submits as follows:

1. The Petitioner Trust is registered under the Indian Trusts Act vide Reg. No.: Book IV 8/98-99.  The Petitioner Trust is represented by its Trustee who is also specifically authorized to represent the Trust in the above said litigation.  A copy of the resolution authorising the Trustee to institute the present proceedings is annexed at Annexure A.

2. The Petitioner Trust has been involved in a wide variety of environmental issues and campaigns.  Acknowledging its competency in addressing environmental law and policy matters and technical issues pertaining to ecology and environment, the Hon’ble High Court of Karnataka and Karnataka Judicial Academy enlisted its services along with Environmental Law Institute (USA) in organizing a unique workshop on “Judicial Enforcement of Environmental Law in Karnataka” during August 2002.  The organisation has assisted the State in a variety of public interest initiatives relating to environmental management, and is an active collaborator with a wide range of national and international research, academic and campaign organizations.  Inherent to the organisation is a wide range of expertise from the areas of urban planning, ecology, public health, environmental law and policy, etc.

3. The Petitioner Trust has been actively involved in and initiated several campaigns for planned development in Bangalore.  In particular, it has raised a variety of public interest campaigns against indiscriminate tree felling, encroachment of parks and public spaces and against privatisation and commercialisation of lakes.  The Petitioner Trust in order to encourage progressive citizen engagement for protecting Bangalore’s greenery, and facilitate corrective action has set up a Tree Helpline and thus support the efforts of the Karnataka State Forest Department and various civic agencies.  The Tree Helpline has been very active in dealing with the complaints regarding tree felling in public and private places in violation of the existing laws.  

4. The Second Petitioner is a full time Coordinator and Trustee of the first Petitioner Trust.    In addition, he has played a creative role in many initiatives, both by the Government and wider civil society, in advancing people centred and appropriate urban governance and planning.  He has contributed in a variety of ways for enhancing the quality of environmental regulation in India, and has recently co-authored a critically acclaimed publication entitled “Green Tapism: A Review of Environmental Impact Assessment Notification – 2006”.

5. The third Petitioner, Hasiru Usiru, is a network of individuals and organisations committed to protecting parks and public commons in Bangalore.  It was formed as a result of a campaign initiated by the First Petitioner Trust, amongst others, during 2005.  Hasiru Usiru is a network of concerned individuals, community organizations, NGOs and experts drawn from various fields to find creative means to conserve and protect greenery and public spaces in Bangalore and promote sound urban planning and design.  Some of the major initiatives of this network include campaigning through 2005 and ever since, against the many ill-thought out and badly conceived programmes of road widening by various civic agencies.  The overall objective of this initiative is to promote protection of forest tracts and public spaces and also help evolve economically, socially and ecologically sensitive rationales for planning and development. A key focus of this network is to ensure that short sighted planning does not encroach and adversely affect the rights of pedestrians, cyclists, street vendors, senior citizens, children, physically challenged, etc.  Towards this end the network has advanced a range of dialogues with various government and non-governmental agencies in order to sensitise them to the diverse uses of the street landscape, and thus protect such uses.  The network, along with the Petitioners, is also actively engaged in critiquing urban infrastructure development that is contrary to many statutes, standards, circulars and guidelines of both Central and State governmental agencies.

6. Keeping such a rationale in view, the first Petitioner Trust, on behalf of Hasiru Usiru, filed a Writ Petition WP. No.14104/2005 in the Hon’ble High Court of Karnataka against Karnataka Government’s initiative to fell over 702 trees as part of a road widening strategy during 2005.  A key contention in this PIL was that the road-widening programme, which needlessly destroys hundreds of trees, was in abject violation of Sections 8 r/w 15, 17 and 22 of the Karnataka Tree Preservation Act.  The Petitioner Trust approached this Hon’ble court to declare the then proposal to fell 702 trees as illegal and direct Respondent 3 to seek necessary approvals from District Forest Officer under the Karnataka Preservation of Trees Act before embarking upon any felling of trees within its jurisdiction.  It also brought to the attention of this Hon’ble Court that besides the illegality of the proposals to widen roads in abject violation of the Karnataka Tree Preservation Act, the proposal was not in keeping with basic tenets of planning and urban design. 

7. Delivering its judgement on 2nd December 2005 in the said WP No.14104/2005, this Hon’ble Court was pleased to dispose the petition taking cognizance of a letter by the Respondent 2 that endorsed the prominence of the Karnataka Preservation Trees Act in all matters relating to such decisions.  The Hon'ble Court also directed the Government to include the Petietioners and Hasiru Usiru network in matters relating to tree felling in Bangalore.  A copy of the said judgement is annexed at Annexure B.

8. Ever since, the Petitioners have been consistently following up with all Respondents to ensure their conformance with the aforesaid order of this Hon'ble Court. Further, the petitioners have extended all cooperation to the Respondents to ensure that the road widening schemes, if truly necessary, are developed with adequate competence, foresight, compliance with law, and after taking into consideration all impacts, especially those on urban greenery, vendor rights, and that of pedestrians, cyclists, senior citizens, children, physically challenged, etc.  To advance these progressive features of urban planning, the Petitioners have extended a range of competent services pro bono to the Respondents, involving some of the best expertise in urban design from Bangalore. They have also repeatedly interacted with the Respondents in various meetings and at various levels to highlight several progressive policies on urban development and design evolved by the Government of India.  The Petitioners have repeatedly drawn the attention of the Respondents to the progressive features of the National Urban Transport Policy, National Policy for Street Vendors, and a range of circulars, memos and advisories issued by the Union Ministry of Urban Development, Respondent 4 in this petition.  Clearly, there has not been any limitation for the Respondents to engage with an evolved public and ensure urban infrastructure development schemes are truly in the wider public interest and meeting the evolving standards of urban design and development in order to meet the needs of the present and the future.

9. Despite the aforementioned judgments and the efforts of the Petitioners to enforce the directions of this Hon'ble Court and the rule of law, it was discovered that the Respondent 1 and 3 were implementing their respective projects in blatant violations of the provisions of the Karnataka Town and Country Planning Act and the Karnataka Preservation of Trees Act, amongst others.  The Petitioners sought the intervention of this Hon'ble Court in this regard in a PIL WP No. 7107/2008.  As recently as 16 March 2009, this Hon'ble Court directed the Respondents in this PIL to strictly follow the provisions of the aforesaid Acts when implementing their projects and a copy of this orders is annexed at Annexure C.  Disregarding such strict directions of this Hon'ble Court, Respondents 1 and 3 are pursuing on a path that defeats the rule of law, violates the basic tenets of rational planning and democratic decision making and their actions are absolutely demonstrative of their active disregard for this Hon'ble Court's directions in such matters.

10. The current actions of Respondent 1  flies in the face of their own commitments made by way of letter No. BMRCL/PRO/2006 /3, dated 12th April 2006, wherein it was categorically stated that “during execution of the Metro Rail Project this company will take all precautions to minimise felling of trees and only in case of unavoidable and inevitable locations due to technical reasons, tree cover will be removed taking into consideration the provisions of Karnataka Preservation of Trees Act.  Compensatory afforestation programmes will be launched to compensate the loss of green cover and as per our Environment Management Plan (EMP), ten trees will be planted for each tree cut. The Forest Department will be associated for this purpose.” Respondent 1 also added, “Instructions found in the letter dated 06.06.2005 from the Forest Department are noted for action in this regard.” A copy of this letter is enclosed at Annexure D.  Disregarding their own commitment, Respondent 1 has wantonly destroyed several trees in the infamous Lalbagh Botanical Gardens even when the area that they claim is required to locate  a Metro station is not vested in their control lawfully.  What is shocking is that the act of tree felling inside an highly protected zone as Lalbagh was undertaken without any order or clearance from the Tree Officer, Respondent 7, as required per the Karnataka Preservation of Trees Act, or even the Horticulture Department, Respondents 5 and 6, who are custodians and caretakers of Lalbagh.

11. The imporatance of protecting the integrity of Lalbagh cannot be understated, considering that there are but only a few such parks in the entire world that act as a repository of various plants and trees.  The particular distinction of Lalbagh is that it is home to hundreds of flowering plants and trees, which flower only in Bangalore given its distinctive climatological conditions, and not elsewhere in India.  Such a park would be so religiously protected anywhere else in the world, and it is a travesty of our times that this park is so illegally vandalised in the name of development, when alternatives exist and are not considered for reasons best known to Respondent 1 and 2.  A detailed note explaining the importance of Lalbagh is annexed at Annexure E.

12. The Petitioners state that Respondent 1 while implementing its project is encroaching various lung spaces and open spaces which are present in the form of heritage parks, neighbourhood parks, playfields and boulevards.  This in clear contravention of applicable laws, norms and also directions of this Hon'ble High Court and the Hon'ble Supreme Court of India.

13. The Petitioners state that they are deeply concerned over the proposed encroachment of various parks, in particular Lalbagh, Lakshman Rao park and the park space along K. R. Road in south Bangalore.  Their intent is to challenge the action of the 1st and 3rd Respondents at whose instance the Ordinance 4 of 2008 has been issued, by virtue of which the Karnataka Governments Parks (Preservation) Act, 1975 has been amended.  As a result a portion of the Lalbagh Botanical Garden is transferred to the 1st Respondent and similarly a portion of Indira Gandhi Musical Fountain Park within Cubbon Park limits is sought to be transferred to the Bruhat Bangalore Mahanagara Palike, arraigned as Respondent 5 here.  A copy of the said Ordinance is enclosed at Annexure F. 

14. The Petitioners state that even prior to the promulgation of the Ordinance, on 20 November 2008, the Karnataka Industrial Areas Development Board issued a Notification under Section 28 (2) of the KIADB Act seeking to acquire an extent of 1189.190 square metres of land situated in Survey No. 1071 situated at ward No. 50 V. V. Puram , Bangalore. A copy of the said Notification is enclosed at Annexure G along with its translation. 

15. The Petitioners state that consequent to the amendment of the Karnataka Government Parks Preservation Act, a Government Order No. kru. tho. ee. 287 tho. e. vi. 2006 (part) Bangalore, dated 25 February 2009, was issued directing the Horticulture Department, Respondents 5 and 6, to transfer 1135.18 square metres of land within Lalbagh to the 1st Respondent.  A copy  of the said Government Order is enclosed at Annexure H along with its translation. 

16. The Petitioners state that notwithstanding their challenge to the legality of the aforesaid GO, it is highlighted that even if the GO was taken as an instrument of transfer, the conditions contained therein have not been fulfilled making the GO inoperable.  The Petitioners state that Condition No. 2 in the GO categorically states that “the Deputy Commissioner shall determine the appropriate market value of the land measuring 1135.18 Sq. Mtrs as published in Karnataka Gazette and such amount shall be deposited to the Horticulture Department” as a critical pre-condition for the GO coming into force.  Even as such a clear condition is yet to be fulfilled, Respondent 1 has brazenly proceeded to implement the project in Lalbagh by destroying the western portion of this heritage gardens.  The Petitioners state that unless the various conditions mentioned in the Government Order are fulfilled, the order would not come into operation and consequently there is no legal vesting of land in the 1st Respondent.  

17. The Petitioner states that they were surprised when on the night of 13/04 April 2009 a portion of the compound wall of Lalbagh was destroyed.  A copy of newspaper reports evidencing the same is enclosed at Annexure J.  On enquiry it was discovered that this portion was encroached by Respondent 1 with the intention of using 1135.8 square metres of the area for the purpose of putting up of an elevated Metro station.

18. The Petitioners state that though the Ordinance promulgated on 22 November 2008 was to set apart a portion of Lalbagh for the Metro station, surprisingly the same portion is demarcated as part of Lalbagh in the Revised Master Plan – 2015 issued by the Bangalore Development Authority on 25 June 2007.  A copy of the extract of the Revised Master Plan - 2015 relating to the Lalbagh portion of the alignment is annexed at Annexure K, which clearly reveals that there has never been an intention to touch Lalbagh for the station except now through this expedient Ordinance, KIADB Notification and the GO, Annexures F, G and H respectively.  The same image also reveals that the Metro alignment did not anticipate any use of the park space for Metro stations and other attendant facilities on K. R. Road and Lakshman Rao park as well.  That there was no intent demonstrated to put to use Lakshman Rao Park for three stations is revealed in Revised Master Plan – 2015  with its stations being located on the right of way of the 4th Main Road, Jayanagar (also known as 'Nanda Theatre Road'), annexed at Annexure L. The CDP is the main document of reference for the wide public to appreciate the changes proposed in their neighbourhoods.  It is not the fault of the wide public to have correctly assumed that there would be no encroachment of Lalbagh, K. R. Road parks, Lakshman Rao Park or for that matter even Cubbon Park and Indira Gandhi National Fountain.  A copy of the extract of the Revised Master Plan relating to southern portion of Lakshman Rao Park is annexed at Annexure L and that of Indira Gandhi National Fountain Park within Cubbon Park is evident from Annexure M.

19. All these actions of Respondents 1, 2 and 3 are in absolute contravention of the provisions of the Karnataka Town and Country Planning Act, which have been upheld repeatedly by this Hon'ble High Court and the Hon'ble Supreme Court in various decisions.  The Petitioners wish to draw the attention of this Hon'ble Court to the fact that Respondent 12 is yet to draw up a scheme as stipulated in Chapter V of Karnataka Town and Country Planning Act (KTCP Act) for the purpose of implementing the Metro project by Respondent 1 and the road widening project in Indira Gandhi Fountain Park by Respondent 3.  The Petitioners state that in the light of the provisions of Section 26 of KTCP act, any proposal in the Comprehensive Development Plan pertaining to the “allotment or reservation of land for roads, open spaces, gardens,recreation grounds, schools, markets, green belts and diraries, transport facilities and public purposes of all kinds” as cited at Section 26 (2) (e) is to be implemented by formulating a scheme (emphasis supplied). The formulation of such a scheme would require a declaration of intent to make a scheme as per Section 29, publication of a draft scheme under Section 30, and consideration of public objections and sanctioning the draft scheme as per Section 34.  The Petitioners state that were the provisions of the Karnataka Town and Country Planning Act followed, the question of the Petitioners and general public being in the dark about the impacts of the proposed Metro station in Lalbagh or even the proposed stations in Lakshman Rao Rark and K. R. Road park, would never have arisen.   This is particularly the case because in all its literature, website and press releases, Respondent 1 has repeatedly claimed that all Metro stations will be built overhead or underground.  It is only when the Petitioners sought under Right to Information Act a copy of the Detailed Project Report (DPR) of Bangalore Metro, and was obtained only recently, that the actual scheme of implementation became evident.

20. Because of the heritage value and sensitivity of the parks in question, and their absolute irreplaceability, the Petitioners state that people of Bangalore started to protest against the encroachment of Lalbagh and Lakshman Rao park in the name of development.  Questions were raised why several equally viable alternatives that could save Lalbagh and Lakshman Rao parks were not explored.  A collection of various reports about the protests and concerns raised by the wide public in this regard is annexed at Annexure N (series).

21. One such alternative is to take the Metro through K. R. Road, past Krishna Rao Park, onto Patallamma Temple Street, South End Circle, Elephant Rock Road, 3rd Block Jayanagar, Jayanagar Bus Station, 9th Main Road and to Marenahalli Road at which point the Metro line could extend in both westerly direction to Banashankari and beyond, and easterly direction towards Hosur Road and Electronics City.  The said alternative has been widely discussed in public meetings, in the media and also shared with the Managing Director of Respondent 1 during his visit to the Lakshman Rao Park to meet with the protestors on 9th May 2009.  The Petitioners wish to highlight that this alternative has been considered very much as feasible in the Detailed Project Report (DPR) of Bangalore Metro, but for reasons best known to Respondent 1 and 2, the present alignment has been chosen that completely ruins Lakshman Rao Park and the western portion of Lalbagh.  A graphic demonstrating these possibilities along with a letter bringing it to the attention of Respondent 1 is annexed at Annexure P.  In addition, the Petitioner provides relevant extracts of the DPR that reveals the viability of the alternatives proposed as described at Page 138 as follows:

“4.7 Alternative Alignment 

R.V.Road to JPNagar via Jayanagar 11th Main Road

Two alternatives were considered for alignment beyond the Southend Circle a. Southend Circle to Jayanagar 11th Main road to JPNagar phase VI and, b. Southend Circle to RV Road terminal. Alignments in both the alternatives are parallel, about 1.75 km apart. The ridership on the corridor is also more or less similar. However the alignment in JP Nagar comes to a dead end with no possibility for its extension in future. Also enough space for stabling of rakes in JPNagar  area is not available.

The alignment on RV road is straight, with sufficient land on both sides of the road, for stations, integration areas, receiving substation and stabling of rakes. The corridor can be extended south through a turn in either direction for going to Kanakpura or Hosur road/Electronics City.”

22. It is evident that the DPR did consider an alignment proceeding towards Electronics City as an highly feasible route.  In the version of the alternatives proposed by the Petitioners at Annexure P above, the increased ridership if the Metro went through Jayanagar Shopping Centre is factored in, along with the existence of the right of way on 9th Main Road.  At the southern extent of the 9th Main Road exists large areas in the control of public sector enterprise Bharat Sanchar Nigam Ltd, a portion of which can be taken for location of an interchange area, from which point the Metro line can go west towards Banashankari and East towards Hosur Road and Electronics City.  Such visions are important to building and re-building our cities, without which we may be saddled with the terrible consequences of a badly conceived project, which the southern reach of the Metro seems to be at present.  The Petitioners considered view in this matter seems to have found support amongst traffic and urban planning experts that the Government consults.  In an article published in the Deccan Chronicle of 12 May 2009, copy of which is annexed at Annexure Q-1, the following is stated:

““BMRC is more or less like an architect and just like an architect takes the opinion of his clients, the corporation too must hold public consultations and be transparent in what it plans to do,” says city urban planning expert George Kuruvilla. 

In his view, the recent protests and dharnas in the city have proved that the BMRC has failed to do its homework properly on the project.

“Parking space is the lifeline of any mass transportation facility like the Metro. Had the BMRC authorities taken public opinion into consideration at Jayanagar, they could have avoided having to drop the parking lot planned there by choosing a better alignment for the rail,” he says. 

Traffic advisor to the state government M.N. Srihari suggests the government call for a review meeting on the Metro Rail and consider changes in alignment wherever necessary to avoid inconvenience to the public.” 

“If BMRC is dropping parking lots at stations on RV Road it can incorporate changes in the Metro Rail’s alignment too,” he says.”

23. In a related article in the same newspaper of the very same day, another comment by an official of Respondent 1 provides alarming details of the short-sightedness of the approach by which the Bangalore Metro is built.  In this article, entitled “Metro proposes, then disposes”, the Public Relations Officer of Respondent – 1 has claimed that parking zones in several stations are being dropped, even as it is admitted that without such facilities the overall effectiveness, use and efficiency of the Metro will be severely compromised.   This article is annexed at Annexure Q-2.

24. The Petitioners wish to bring to the attention of this Hon'ble Court the fact that as the Protests picked up momentum, the Chairman of the Bangalore Metro and Secretary of the Union Ministry of Urban Development, Respondent 4, made a categorical assertion that a Metro with a zig-zag alignment is not feasible.  A careful review of southern reach of the current alignment clearly reveals that the Metro takes four 90 ° turns in less than 3 kms. between K. R. Road and Marenahalli Roads as it passes through Lalbagh and Lakshman Rao Parks.  This will significantly slow down the Metro system, while also increasing the wear and tear and maintenance costs. Further, the extent of land needed when there are such sharp curves is far more than if the Metro travelled along gentle curves or on straight line.  Keeping these aspects in view, when the Chairman of the Metro has confirmed this weakness in the alignment, it behoves on Respondent 1 the extraordinary responsibility of ensuring that work on a highly questionably and unfeasible alignment should be held back till a careful review is possible.  Unfortunately, no such restraint seems to have guided Respondent 1 who is forging ahead with the work in blatant violation of the law and principle of planning applicable to such mega projects.  Copies of the news reports where Respondent 4 has made the aforementioned statements is annexed at Annexure R.  

25. The Petitioners wish to bring to the attention of the Hon'ble Court the fact that the DPR at Page 4 confirms that the most optimal alignment is one where the Metro line runs through densely populated neighbourhoods, thus guaranteeing high ridership.  It is clearly confirmed in the DPR that 70% of the Metro commuters will walk to the station and 30% will come by feeder trips – be it by bus, auto or private vehicles.  It is also confirmed that 48% of the commuters who currently use private vehicles will shift to the Metro if the Metro line is upto 250 metres, and that this number will drop to 38% of the walking distance is 500 metres away.  Should the Metro line be more than half a kilometre away, the ridership will significantly decrease.  Further, the DPR confirms that 89% of the current private vehicle users are willing to shift to the Metro if there were feeder bus services and that 80% of the commuters are willing to pay parking fee at the stations.

26. The DPR also reveals that 14 of the 32 stations presently planned for the Metro involve Intergration Facilities.  The DPR (at page 152, Section. 6.4) reveals the following:

“6.4.1 Concept of Traffic Integration

The objective of an integrated transport system and traffic movement is to offer maximum advantage to commuters and the society from economic,traffic and planning consideration.Various modes of transport need to be integrated in a way that each mode supplements the other. A large proportion of metro users will come to and depart from various stations by public, hired and private modes of transport, for which integration facilities need to be provided at stations to ensure quick and convenient facilities.

In order to ensure that the entire metro system functions as an integrated network and provides efficient service to the commuter, the following steps have been identified.

Suitable linkages are proposed so that the various corridors of the Metro are integrated within themselves , with existing rail services and with road based modes.

Parking and circulation area requirement is worked out for each station and the areas are planned on the basis of prevailing norms.

Facilities needed at various stations are planned in conformity with the type of linkages planned there.

Traffic and transport integration facilities are provided for three different type of linkages.

Interchange links to provide integration of various metro corridors

Feeder links to provide integration between various metro corridors and road based trans port modes ie. Private, hired and public vehicles

Walk links to provide access to the pedestrians

6.4.2 Mode-wise parking requirement at stations(Pg. 153)

The mode-wise parking requirements are based on the station loads. It has to be assumed that 70% of the  of the passengers will come to station by walk at all the integration stations. Of the vehicular feeder trips, 80% of all the trips are performed by buses and the remaining are performed by cars, two wheelers and cycles. It is futher assumed that private vehicular parking is provided only in the stations where integration facilities are available. The Table below shows summary of station wise traffic integration requirements:

Table 6.4: Mode wise parking/ halting requirement at stations

	Station Name
	No. of parking bays
	Area required in m2 (for all vehicles other than buses)

	
	Bus
	Scooter 
	Car
	cycle
	Scooter
	Car
	Cycle
	Total

	East west corridor
	
	
	
	
	
	
	
	

	1.Mysore road terminal
	1
	85
	17
	11
	214
	256
	17
	487

	2.Deepanjali Nagar
	3
	0
	0
	0
	0
	0
	0
	0

	3. Vijaya Nagar
	7
	50
	10
	25
	125
	150
	38
	313

	4.Hosahalli
	9
	50
	10
	25
	125
	150
	38
	313

	5.Toll gate
	4
	0
	0
	0
	0
	0
	0
	0

	6. Magadi road
	6
	0
	0
	0
	0
	0
	0
	0

	7.City railway station
	6
	0
	0
	0
	0
	0
	0
	0

	8. Majestic
	7
	60
	25
	50
	150
	375
	75
	600

	9.Central College
	3 
	40
	20
	22
	100
	300
	33
	433

	10.Vidhana soudha
	4
	0
	0
	0
	0
	0
	0
	0

	11.Cricket stadium
	2
	0
	0
	0
	0
	0
	0
	0

	12. M.G.Road
	4
	0
	0
	0
	0
	0
	0
	0

	13.Trinity Circle
	2
	0
	0
	0
	0
	0
	0
	0

	14.Ulsoor
	2
	0
	0
	0
	0
	0
	0
	0

	15.CMH Road
	4
	0
	0
	0
	0
	0
	0
	0

	16.Indira Nagar
	3
	0
	0
	0
	0
	0
	0
	0

	17. Old Madras road
	3
	50
	25
	26
	125
	375
	39
	539

	18.Baiyappanahalli
	4
	75
	40
	36
	188
	600
	54
	842

	North-South corridor
	
	
	
	
	
	
	
	

	19.Yeshwantpur
	6
	75
	30
	49
	188
	450
	74
	711

	20. Mahalaxmi
	3
	30
	10
	23
	75
	150
	35
	260

	21. Rajajinagar
	6
	0
	0
	0
	0
	0
	0
	0

	22. Kuvempu Road
	7
	0
	0
	0
	0
	0
	0
	0

	23.Malleshwaram
	7
	0
	0
	0
	0
	0
	0
	0

	24. Swastik
	7
	25
	10
	25
	63
	150
	38
	250

	25.Majestic
	9
	40
	10
	25
	100
	150
	38
	288

	26.Chickpete
	5
	0
	0
	0
	0
	0
	0
	0

	27.City market
	3
	0
	0
	0
	0
	0
	0
	0

	28.K.R.Road
	3
	0
	0
	0
	0
	0
	0
	0

	29Lal bagh
	3
	0
	0
	0
	0
	0
	0
	0

	30.South end circle
	4
	0
	0
	0
	0
	0
	0
	0

	31.Jayanagar
	6
	25
	10
	25
	63
	150
	38
	250

	32.R.V.Road terminal
	11
	25
	10
	30
	63
	150
	45
	258


6.4.3 Approach adopted in Planning Traffic Integration facilities (Pg. 153)

The integration facilities at Metro stations include approach roads to the stations, circulation facilities, pedestrian ways and adequate parking areas for various modes likely to come to important stations including feeder buses/minibuses. The provisions have been made for peak demand. Traffic integration facilities were identified on the basis of the location of station and its proximity to other existing/proposed activity generating or attracting land uses such as the District Centre/ CBD, Rail/Bus stations and originating and terminating nodes of the Metro corridor. These facilities have been directly provided under the stations/ adjacent area in the Metro corridor. Further, the area planning ensures that dispersal of large volumes of pedestrians is adequately provided for. Wherever required, grade separated pedestrian access has been planned to avoid a clash between vehicular and pedestrian traffic.”

27. It is clear from the Table provided at page 153 of the DPR (Table 6.4 referred to above) relating to Mode wise parking/halting requirement at stations, that large areas of K. R. Road park and Lakshman Rao park are required to provide the aforementioned Integration Areas.  Considering that the DPR was prepared in 2003 and immediately approved by the Government, Respondent 1 had sufficient time and opportunity to ensure that such areas of parks that were to be taken away for various parking zones to service the Metro stations should have been revealed in the draft CDP issued in 2005 in conformance with the provisions of the KTCP Act. This would have helped the public at large to debate the implications and thereby engage in statutory processes to express their concerns against the destruction of such precious and irreplaceable park spaces, especially given alternate alignments that would not involve such destruction of the open spaces and parks, critical to maintaining environmental quality of the city and the health of residents – especially of children and the elderly.  

28. It is evident from the DPR that almost every station of the Metro is rightaway, or potentially, a very busy area.  This is because of the high frequency of Metro trains that arrive every few minutes bringing and taking hundreds of commuters.  The detail of how busy the stations would be can be appreciated from the manner in which the train frequency will be ramped up over time, which is detailed at page 83 of the DPR as follows:  

“3.2.4 Train frequency 

a) The train operation plan provides for a maximum headway of  15 minutes (4 trains/hour) during lean hours to keep the services attractive and 4 minute headway during peak time initially.

b) Peak time train frequency is proposed to be kept at 3 minute interval as traffic increases.

c) Train frequency is proposed to be maintained at 3 minutes during the year 2021 but with 6 car trains on the East-West corridor.

d)  Train frequency is proposed to be maintained at 4 minutes during the year 2021 but with 6 car trains on the North-South corridor.

e) No services are proposed between 00.00 hrs. to 5.00 hrs. , which are reserved for maintenance of infrastructure and rolling stock.”

29. The station wise load of passengers is analysed and detailed in the DPR. Based on this data, Petitioners have compiled the load on each station for three different years and the same is shown in a Table below.  

[image: image1.emf]2007 2011 2021

S.NoFrom To

1YeshwantpurMahalaxmi 2.09 6773 15000 7534 15000 9772 31020

2Mahalaxmi Rajajinagar 0.97 7514 15000 8387 15000 11113 31020

3Rajajinagar Kuvempu 0.91 11253 15000 13080 15000 18143 31020

4Kuvempu 0.75 14803 15000 17073 15000 23965 31020

5 Swastik 1.14 19146 15000 22082 15000 31199 31020

6Swastik Majestic 1.68 16377 15000 18833 15000 26550 31020

7Majestic Chickpet 1.01 19259 15000 22292 15000 31132 31020

8chickpet City Market 0.68 19585 15000 22705 15000 31694 31020

9City Market KR Road 1.19 18300 15000 21208 15000 29274 31020

10KR Road Lal Bagh 1.02 17448 15000 19863 15000 26736 31020

11Lal Bagh 0.96 15200 15000 17323 15000 23657 31020

12 Jayanagar 0.9 14478 15000 16351 15000 21500 31020

13Jayanagar  0.9 9227 15000 10524 15000 14244 31020

Table showing carrying capacity & traffic demand projections of Bangalore Metro based on 

data supplied in the Detailed Project Report of Bangalore Metro
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30. It is absolutely evident from the above Table that Respondent 1 is comprehensively aware of the extraordinary implications of taking the Metro through Lalbagh and Lakshman Rao boulevard.  Considering which, the present process by which Respondent 1 is implementing the project in this reach in blatant violation of the applicable law and norms is an highly deplorable state of affairs.  In fact Respondent 1 is quoted as saying that the Parks would be improved consequent to the running of a Metro line through them, when in fact the contrary is certain to be true.  The admitted fact that almost all Metro stations will become bus stands, autorickshaw stands, parking zones (barring one or two) and also high pedestrian zones, is a factor that should not have been deliberately underplayed just to brush aside peoples concerns.  Deeper issues are involved here, that matter not just for the current residents and potential users of the Metro, but for generations to come given that the design life of the Metro is 150 years.  Simply stated, it is important that public officials provide facts based on carefully considered empirical analysis and not on any surmises to justify their decisions taken based on their subjective reasoning.

31. The DPR also shockingly reveals that the intent of Respondent – 1 in taking large portions of heritage parks and open spaces while constructing the southern reach of the Metro is being done on the presumption that parks are Government lands and thus can be taken out and put to any use as the Government pleases.  This is absolutely against public policy and it is settled law that the Government is merely a custodian of such parks and open spaces and should not arrogate to itself the power of absolute ownership.  In such context it is alarming to note that the DPR categorically states that the intent is to commercialise these so called 'government lands' and allow them not just for integation areas, including bus stands, taxi stands and private parking, but also to potentially develop shopping centres and malls. At page 15 of the DPR, the following statement is made:

“Property Development (Page 15)

Like most rail based mass urban transport systems world over, the proposed Metro corridors are also not financially viable, though they are economically very attractive. Therefore, in order to finance part cost of the project construction, it is proposed to develop and exploit the potential of commercial utilization of real estate along/close to the proposed alignment on land. Demand for space in insurance,finance, hospitality, information technology, recreation, leisure and residential sectors is expected to increase substantially in the near future. With the construction of Metro corridors, demand for other consumer sectors is also expected to go up. In all, eight plots (Government & private owned) have been identified for property development and commercial utilization.

However for commercial development with good return it is necessary to have Government land or land at much cheaper rate. Unfortunately such land is very scarce along the two corridors.

Hence it is proposed to carry out commercial development along with the stations which are located off the road and the two depots. At Majestic where the office of the proposed SPV and Operation Control Center are proposed, space for offices can be provided on 3 to 4 floors.

It is felt that significant funds cannot be generated through property development during construction period but revenues to the extent of 10% of fare box collection will be raised through property development and advertisements during operation.”

32. This aspect of Property Development is further elucidated in another Section of the DPR as follows:

“15.3 

The main lesson for Bangalore metro funding strategy from above that financing structure has to be conservative and to ensure that after meeting the direct operating cost and perhaps depreciation on equipment, loan repayment burden is minimal. Income from associated property development may prove some long tem support, based on present indication (but cannot be substantial) and may be a little bit of capital costs, if developers can be persuaded to contribute to joint station/office development, but its contribution cannot be large and dependence on that may add to the initial risk of the project.”

33. It is beyond any doubt therefore, that the Metro project that is outsourced to private contractors for construction and maintenance, is likely to exploit every bit of land that is vested in its control for commercial gain and as a means to offset the high capital cost of the project.  The disturbing question that arises is whether Lalbagh, Lakshman Rao Park and K. R. Road parks can be so sold.  The consequent adverse impact on local communities can only be imagined, especially because there is absolutely no plan to mitigate the adverse impacts – on the contrary every thing is being done to distract the attention of the public at large from these relevant facts.

34. It is clear and evident therefore that Respondent 1 is acting in a manner that is subverting the process of law while also keeping the concerned public in the dark.  Even as the protests are mounting, as is evident from the press reports annexed at Annexure  N (series), the Government has taken a decision to extend the Metro line to Jaraganahalli on Kanakapura Road.  As is well established, the protests are not at all against the construction of the Metro, in fact without exception everyone of the protests have demanded the implementation of a mass transist system.  An unifying theme amongst all concerned is that such a mega project that involves presently an expenditure of Rs. 9,000 crores, is being implemented in such an intransparent manner, that not only the public are in the dark, but even elected representatives are not consulted in the process of decision making.  Resorting to an issual of Ordinance to take away large portions of Lalbagh and Cubbon Park areas, as has been done by the Ordinance issued on 22 November 2008 (Annexure F), subverting the requirement to discuss the issue in the Karnataka Assembly and Council is a matter of serious infringement on the democratic process of our polity.  Not only has there been no democratic decision making on this issue, but it is evident that even the procedures laid out in the KTCP Act to adopt land use changes have not been followed.  Respondent 1 has thus thrown a callous glance at these critical provisions of the rule of law that help protect the overall character of a city through careful urban planning and ensure public investment is made with extraordinary prudence and adherence to fiduciary principles.  

35. With regard to the need for preparing a Master Plan for the land use surrounding the Metro lines, Respondent 1 has ignored a very important recommendation in the DPR which states that a Master Plan must be instituted prior to implementing the Metro so that the overall efficiency of the Metro is enhanced without ruining the city.  This is found at page 290 of the DPR and is as follows:

“18.11

This DPR is for first phase only. Bangalore being one of the fastest growing urban agglomerations of the country will need a bigger metro network. The two corridors proposed in phase 1 will require to be extended and two more corridors will need to be provided within the next 10 years. It is recommended that the State Government should get a Master Plan prepared for Bangalore Metro so that all future constructions can be taken up as per this Master Plan. “

The law mandates that public must be involved meaningfully so that the overall integrity and effectiveness of the project is enhanced.  Clearly this has not been of any concern to Respondent 1.

36. Another aspect that has to be noted in the widespread concerns of the public over the impact of the southern reach of the Metro is the extensive devegetation of greenery that is imminent.  The DPR claims that  only 412 trees will be felled and 794 trimmed.  This is provided at page 240 of the DPR as follows:

“13.6 Green Cover (Pg 240)

The trees affected were enumerated in both the Corridors under 3 different categories depending upon the location of the trees from the centre line of alignment as follows:

0-5 m (directly affected trees)

5-8.5 m Buffer zone (only pruning of branches involved)

8.5-11.5 m Buffer zone

The biomass calculations were made with accepted equations in practice. The results are indicated in  Table 13.4

Table 13.4 : Type of tree population coming within 0-5m on each side from the centre of  alignment in East West and North South corridor

	Type of tree
	East-West corridor
	North-South corridor
	Total

	1.Big canopy tree with girth>70cm at GBH
	144 (50%)
	90(71%)
	234(56%)

	2. Medium canopy tree with girth 40 to 70 cm at GBH
	95 (33%)
	23(17%)
	118(28%)

	3.Coconut
	32(11%)
	5(4%)
	118(28%)

	4.Small canopy trees and shrubs with girth <40 cm
	12(6%)
	11(8%)
	33(8%)

	Total number of trees affected
	283
	129
	412

	Total number of trees to be trimmed
	293
	501
	794


37. However, when a Right to Information Application was made to ascertain the exact number of trees that would be felled on Lakshman Rao Park, it was confirmed beyond any doubt that the number of trees felled in Lakshman Rao  boulevard alone would be 323.  A copy of the response received from Respondent 1 in this regard is annexed at Annexure S. Surprisingly, this number has now dropped to 188 trees as per the statements made by Respondent 1 during his visit to Lakshman Rao boulevard on 9th May 2009. This raises serious questions about the manner in which the Metro project is sought to be implemented in this environmentally sensitive area.  

38. Similarly, Respondent 1 has claimed that the number of trees felled in Lalbagh was merely 19 Eucalyptus trees.  However, a careful examination of this issue by the Horticulture Deparment, Respondent 5 and 6, reveals that there are various other trees including  3 Banyan trees have been felled in the said portion of the designated area for the Metro station without prior permission from the Tree Officer or even the Horticulture Department.  In fact three trees belonging to the species Pterocarpus indica, Bauhinia purpurea and Dolichondron platycalyx are to be felled, yet Respondent 1 has repeatedly claimed that it does not require prior permission of the Tree Officer in accordance with the provisions of the Karnataka Preservation of Trees Act.  A detailed list of the trees felled and to be felled inside Lalbagh is provided by Respondent 6 and is annexed at Annexure T.  The question of valuation of the trees to be felled has been determined by Respondent 6 at Rs. 12,81,500/- with whom the ownership of the trees vest.  Respondent 1 has resorted to tree felling without paying the due compensation to Respondent 5 and 6.  All this demonstrates the disregard for lawful procedure of implementing the Metro project.

39. Protesting against the non-adherence of the procedure prescribed under the Karnataka Preservation of Trees Act, the Petitioners had to  file complaints before the jurisdictional Tree Officer, Respondent 7, and the police to prevent further illegal action.  The Petitioners wish to draw the attention of this Hon'ble Court that pursuant to the interim directions of this Hon'ble Court in WP No.   (PIL), Respondent 1 should have immediately ceased all illegal tree felling.  However, this was resorted to on the very night the directions were issued, of 8th May 2009.  A copy of the complaint lodged in this regard with the Jayanagar Police Station is annexed at Annexure U, along with earlier complaints lodged with the police at Annexure V and Respondent 7 at Annexure W.

40. Respondent 1 not having obtained permission from the Tree Officer as required, has resulted in no provision for re-planting which has a direct and adverse impact on the local environment, which is irreversible.  If the disregard for the law is so blatant in such a highly protected area as Lalbagh, the fate of Lakshman Rao park and K. R. Road park can only be imagined.  This also puts to question the claims made by Respondent -1, as in its letter to the Petitioners dated 12 April 2006 annexed at Annexure D, that it would plant 10 trees for every tree felled.  Here is a case where even the minimum compliance required for conforming with the provisions of the Karnataka Preservation of Trees Act is not complied with.

41. In consideration of all these issues, a fervent appeal has been made to the Hon'ble Chief Minister of Karnataka, which in less than three weeks of its initiation, has been endorsed with very deep concern by over 3,000 people from all over Bangalore and across the world.  Such is the deep concern over the irreparable loss of Lalbagh and Lakshman Rao parks, that many have left detailed comments and fervent appeals to the Chief Minister in the hope that better alternatives will be adopted and the current environmentally destructive alignment would be abandoned.  A copy of the appeal along with the endorsements are annexed at Annexure X. Because of these appeals and protest, the Transport Minister Mr. R. Ashok confirmed that the Government is open to review of the southern reach of the Metro so that Lalbagh and Lakshman Rao boulevard could be saved for posterity.  This is evidenced in a press statement that he made on the eve of the elections to the Lok Sabha and is annexed at Annexure Y.  Quite unfortunately, a few days after the elections, the Hon'ble Chief Minister of Karnataka quashed any hopes of a review of the alignment, as is expressed in the article annexed at Annexure Z-1.  Being the highest appellate authority for the people of Karnataka, the fact that the Chief Minister has turned a Nelson's eye on all these very considered aspects of the adverse implications of the Metro implementation and the concerns of the wide public is a rather disappointing development said Prof. B. K. Chandrashekar, former Chairman of the Karnataka Legislative Council, as reported in various news channels.

42. Distressingly, the activities of Respondent 1 were carried out in blatant contravention of the Code of Conduct during Elections imposed by the Election Commission of India.

43. Given the above circumstances, the Petitioners have no recourse but to approach this Hon'ble Court to present their concerns and seek the indulgence of this Court to protect and preserve Lalbagh and Lakshman Rao boulevard for posterity.  The Petitioners wish to fervently submit that what has been gifted to us from the past should not be so recklessly destroyed by a poorly planned project, particularly in light of the fact that more viable alternatives are available that would make the Metro a successful answer to Bangalore's traffic mess, but without destroying its greenery, heritage and irreplaceable public spaces.   

44. The Petitioners state that they have not filed any other Petition on the same subject matter.  However, another public interest litigation WP No. 12954-57/2009 has been filed challenging the illegality of the Ordinance by virtue of which portion of Lalbagh and Cubbon Park has been acquired.

The Petition is filed on the following amongst other grounds:

 Grounds

1. Provisions of Karnataka Town and Country Planning Act 1961

i. The Petitioners state that though the Metro alignment has been specified in the Revised Master Plan - 2015, the proposed stations at Lalbagh and along R. V. Road have not been indicated in the said Master Plan - 2015 which has been prepared by Respondent 12.  The petitioners state that if there is a deviation from the existing master plan, as it is  in the present case where the stations are sought to be built in areas not shown in the Master Plan, the procedure prescribed in Section 14 (A) of the said Act has to be followed and Respondent 12, being the planning authority, may allow changes based on public consultations and the prior approval of the State Government. In the present case unless changes are affected in the Master Plan in accordance with the procedure prescribed, no stations can be allowed to come up at Lalbagh, on Lakshman Rao Park along R. V. Road and the park and open spaces along K. R. Road.

ii. The Petitioners state that the Metro project is a ‘Transport Facility’ as per Section 26 of the KTCP Act.  When such a facility if indicated in the Revised Master Plan is sought to be implemented, then the procedure as prescribed under the Section 26 (2) of the aforesaid act, involving framing of a scheme, ought to be followed. In the instant case Respondent 12 has not framed any scheme for the implementation of the Bangalore Metro project.  Hence the implementation of the project without a scheme framed by the planning authority is not in consonance with the objective and provisions as contained in Chapter 5 of the Karnataka Town and Country Planning Act. In fact, Respondent 1 per the Detailed Project Report has clearly emphasized the need for implementing the project only on the basis of such a Master Plan. The Detailed Project Report at page 290, at 18.11 states as follows - “It is recommended that the State Government should get a Master Plan prepared for Bangalore Metro so that all future constructions can be taken up as per this Master Plan.”  The Petitioners state that even with respect to the petition filed challenging the lack of conformance with the provisions of the KTCP Act in implementing urban infrastructure development projects in WP No. 7107/2008, both Respondent 1 and 3 are arraigned as Respondents in the said Petition.   This Hon'ble High Court has passed a conditional order permitting the widening of roads, and by implication therefore the developent of any such transport project,  only if they “strictly follow” the provisions of the Karnataka Preservation of Trees Act, 1976 and the Karnataka Town & Country Planning Act, 1961.   A copy of the interim order dated 16/03/20009 passed by the Honorable High Court of Karnataka is enclosed at Annexure C.   Petitioners 1 and 2 had issued a legal notice on 16 April 2009 calling upon the 1st respondent to adhere to the said direction of the Hon'ble High Court, a copy of which is annexed at Annexure Z-2. A copy of the untenable reply sent by the 1st Respondent is annexed at Annexure Z-3. 

iii. The implementation of the Bangalore Metro project should be preceded by a scheme framed under Section 26 of the KTCP Act and the framing of the scheme involves a procedure whereby a declaration of intention is to be made in accordance with Section 29.  Within a maximum period of twelve months of the declaration of such an intention, a draft scheme will have to be prepared and published as per Section 30. The contents of the draft scheme should conform with the provisions of Section 32 and this is open to public scrutiny.  On receipt of objections to the draft scheme under Section 34 there should be a consideration of such objections. This detailed procedure is provided to ensure that the affected public and the public at large would have the opportunity to review the projects proposed, voice their concerns, submit suggestions for improvement, if any, and all these processes guarantee a decision making process that is transparent and democratic.  The absence of following any such procedure amounts to depriving the affected communities and the public at large from participating in the decision making process and in their concerns and submissions being considered in a statutory, unbiased and fair manner.   As a result, the project could suffer from serious deficiencies and may end up as a rudderless ship.  Signs of these are already very much evident as stations have been shifted contrary to law and the DPR, and no attention has been paid to the short term and long term implications of aligning the Metro through Lalbagh and Lakshman Rao boulevard, and their secondary impacts.  As adverted to above, it matters immensely to a residential suburb that its sylvan and safe surroundings supporting an healthy community of children would end up as a bustling neighbourhood full of cars, buses, autorickshaws, etc.  Because of the poor planning of the Bangalore Metro project, there has been no careful consideration for providing adequate parking facilities at the Lalbagh station or at any of the other stations on the southern reach.  

iv. Even as the project is being implemented in variance of the KTCP Act, Respondent 1 has extended the North South corridor beyond the proposed terminus at R. V. Road (Rajalakshmi Kalyana Mantapa) to Jaraganahalli on Kanakapura road.  Even as the current alignment is in blatant violation of the provisions of the KTCP Act, the further extensions proposed too in no way comply with the provisions of the said Act, in particular with the mandatory requirements detailed per Section 14 (A).

2. Karnataka Government Parks (Preservation) (Amendment) Ordinance 2008 - Protection of Lal Bagh

i. The Karnataka Government Parks (Preservation) Act of 1975 was enacted with the objective of protecting the government parks and specifically provided that there could be no alienation by way of sale, lease, gift, exchange or mortgage of parks and gardens.   In conformance with this Act, the Government of Karnataka by way of Notification dated 30 September 1975 has fixed the boundaries of Lal Bagh to ensure its protection for all time.  A copy of the said notification is annexed at Annexure Z-4.  However, over a period of time, there have been consistent demands of allotment of portion of this infamous Lal Bagh gardens for various purposes which commercial, memorial and infrastructure purposes.  One such effort was the proposal to permit the construction of Veera Soudha, a building to serve as the memorial to Martyrs who struggled for emancipation of India.  This was sought to be done by way of an amendment to the Karnataka Government Parks (Preservation) Act 1975 on the same lines of the present amendment that has been introduced by the Ordinance.   However, because of widespread public protests, the Government gave up the said proposal by deleting the said amendment and passed a Government Order for the purpose of preservation of the unique ambience Lal Bagh and Cubbon Park.  The copy of the said order No. AAH 264 AHM 78 Bangalore dated 14 November 1979 is annexed at Annexure Z-5.  In the said Government Order it has been provided that in view of frequent requests from various organizations and associations for allocation of space in the Cubbon Park and Lal Bagh areas for construction of buildings, and after considering these persistent demands, and rejecting the same, as a matter of policy, the government has decided that no additional land would be granted for construction purposes in these parks.  The question of diversion of Cubbon Park had also come up before the Hon’ble High Court in the case of G. K. Govinda Rao Vs. State of Karnataka and others in WP No. 32232/1998, 19541/1999 ,18287/1998 and 8428-34/1998.  In this case, this Hon'ble Court finally ruled that any effort for the purpose of putting up any further construction in the park area had to be preceded by the permission of this Hon’ble Court, as directed in its order annexed at Annexure Z-6.  The  Petitioners draw the attention of this Hon'ble Court to the following observation in this direction:

“ An apprehension has been expressed by the learned Counsel for the Petitioners that in future, there could be further notifications deleting some more areas and resorting to constructions over such areas and in course of time there is every likelihood of the Cubbon Park area being diluted.  It is submitted that the preservation of lung space in a busy city and maintenance of parks is essential for the health and recreation of the public and there is no guarantee that the Government will not resort to a subterfuge to overcome the provisions of the Government Parks (Preservation) Act.  Sharing the concern of the Petitioners for preservation of as much open space as possible and the need to develop the Parks, we direct that no further constructions (other than those referred to supra) shall be made covering the open area with the limits of the park specified under the Notification of 1998 without obtaining the clearance from this Court for proceedings with fresh constructions.”

The said matter had been taken up to the Hon'ble Supreme Court on appeal and it was held that the legal questions raised were left open to be considered afresh while affirming the directions of this Hon'ble Court.   The said judgment was rendered in  Bimal Desai Vs. State of Karnataka, reported in AIR 2003 (SC) Page 2246.  This direction applies to Lalbagh as much as it does to Cubbon Park.  In consideration of which Respondent 1, 2 and 3 should have ensured that the permission of this Hon'ble Court had been first sought before issuing the Ordinance (Annexure F), the Notification per the KIADB Act (Annexure G) and the Government Order (Annexure H).  Thereby the action to delineate a portion of Lalbagh is clearly in contempt of the directions of this Hon'ble Court and the Hon'ble Supreme Court in the aforesaid matters. 

ii. The Government of Karnataka by way of an ordinance promulgated by His Excellency the Governor of Karnataka through Karnataka Ordinance no. 4 of 2008 (Annexure F) has amended the Government Parks Act by introducing a non-obstante clause providing for alienation of a portion of the Lalbagh Garden alongside the west gate to the 1st Respondent and also a portion of the Indira Gandhi Musical Fountain Park to Respondent 2 for the purpose of road widening . The Petitioners state that the power to promulgate an ordinance is a Legislative Power conferred upon the Governor to be exercised when the Legislative Assembly is not in session only when “circumstances exist which render it necessary for him to take immediate action..”.  In the present case no such urgency was warranted for the promulgation of an Ordinance, particularly considering the fact that the DPR has clearly and categorically recommended a planned implementation of the Bangalore Metro project without resorting to any expedient measure. The satisfaction of the Governor warranting the exercise of the legislative power is open to judicial scrutiny, as has been held in the case of Rameshwar Prasad and others vs. Union of India reported in 2006 (2) SCC 1.

iii. The Petitioners state that Respondents 1 and 2 have deliberately and subversively concealed from His Excellency the Governor of Karnataka the fact that a portion of Lalbagh was under acquisition per the KIADB Act, even prior to the aforementioned ordinance being promulgated. This clearly demonstrates that the Respondents have resorted to a dubious act of window dressing their patently illegal actions of acquiring such a precious and irreplaceable heritage park that Lalbagh is, and convert it to an industrial zone and thereby open to commercialisation.  The Petitioners aver that were these facts to have been revealed before the Governor, the request to promulgate the Ordinance would have certainly been rejected, and enquiry would have ordered about how such a blatantly violative action could have been mischievously promoted to derive the blessing of His Excellency.  This creates a genuine doubt whether the Governor was informed accurately and whether all material facts were placed before him to enable the Governor to have taken a correct decision.  From the circumstances it appears that the decision to acquire Lalbagh under the KIADB Act was initiated with the assent of the highest levels of the Government, and thereby warrants a detailed investigation.  By so misleading and leading the Governor to pass an ordinance is nothing short of subversion of the Legislative power of the Governor and must not go unpunished in the strictest possible manner. 

iv. The Petitioners state that the Amendment to the aforementioned Parks Act has the effect of diluting the basic purpose of the Act, has far-reaching implications and thereby is a matter that ought to have been reserved for consideration and appropriate action by the Karnataka Legislative Assembly. Hence the exercise of the power to promulgate the Ordinance was uncalled for at this particular juncture.

v. The aforesaid Ordinance has also spent itself as per Article 213 (2) (a) of the Constitution of India which mandates that it would cease to operate at the expiration of six weeks from the re-assembly of the Legislature. Subsequent to the promulgation of the Ordinance on 22 November 2008, the Legislative Assembly was convened between January 16 -24, 2009 and adjourned to another session between Feb 19 - 27, 2009.  Meanwhile the Legislative Council was in session between Jan 16- 19, 2009. Clearly, therefore, there were ample opportunities for Respondent 2 to ensure that the Ordinance was tabled in the Legislature for debate and consideration. Failure to have done so clearly expresses the Ordinance as a failed instrument of law per Article 213 (2) (a) of the Constitution. 

vi. The proposed amendment to the Government Parks Act, 1975 is in direct conflict with Section 6 of the Karnataka Parks, Playfields and Open Spaces (Preservation and Regulation) Act, 1985. The Petitioners state that there being an inconsistency between the proposed non-obstante’ clause in Section 5 of the Karnataka Government Parks Preservation Act, 1975 with Section 6 of the Karnataka Government Parks, Playfields and Open Spaces (Preservation and Regulation) Act, 1985, the matter should have been referred to the President for his assent.   Failure to have done so makes the Ordinance inoperable.

vii. The Petitioners submit that L. A. Bill No. 11 of 2009 was ready to be introduced in the 2nd Session of the Thirteenth Legislative Assembly, a copy of which is annexed at Annexure F-1. This Bill sought to replace Ordinance 4 of 2008 (annexed at Annexure F). However, for reasons best known to the Respondents 1 and 2, this Bill was deliberately not introduced into the Legislature.  In spite of the Ordinance already having lapsed, all activities of the Metro project in Lalbagh are being conducted in pursuance of an invalid document.  This is nothing but a fraud on the Legislative power.

viii. It is also to be noted that in view of the mandate in Article 243 W of the Constitution of India , there is a power conferred on the State to endow to the Local Self Government, i.e. the Municipalities, power over all items listed in the XII Schedule.  Item 12 of the said Schedule reads as follows “ Provision of urban amenities and facilities such as parks, gardens, playgrounds”, making it clear that the Municipality should have been conferred to determine any matter with respect to parks and gardens.  In the event of failure of the State to bestow such power on the Local Municipality, the Governor ought to have refrained from issuing the aforesaid Ordinance.

ix. The petitioner further states that the amendment to the aforesaid Parks Act of 1975 act is ultra-vires as the provisions of the parent Act and any effort to water down the protection cannot be said to be consistent with the scheme of the Act and should thereby be struck down. 

3. Re: Protection of parks

i. The petitioners state that the Lakshman Rao Park and K. R. Road Park is sought to be encroached upon by Respondent 1 in the process of execution of the Metro project and similarly the Indira Gandhi Fountain Park by Respondent 3 on account of road widening.   After the passing of the Karnataka Government Parks (Preservation) Act, 1975, the Legislature has also passed the Karnataka Parks, Playfields and Open Spaces (Preservation & Regulation) Act, 1985 which affords a higher degree of protection to the parks in general. A particularly stringent provision is the absolute prohibition from using the park for any other purpose other than that of a park.  It is however disappointing to note that the State Government has not taken any steps to notify any parks in Bangalore under the said Act, thereby allowing for subterfuge by the Government of the day consenting the encroachment of parks.  Over time this will incrementally limit the extent of parks and open spaces that is accessible to the public and thus cause serious damage to the environment and public health.  

ii. In view of Section 174 of the Karnataka Municipal Corporations Act 1976, the Municipality holds custody of the Parks unders its jurisdiction as a Trustee and is not in any manner allowed to delineate from that purpose.  The said Section reads as follows:

“ 174. Corporation property:- (1) All property of the nature herein specified, and not being specifically reserved by Government, shall be vested in and belong to the Corporation and shall, together will all other property of whatsoever nature or kind not being specifically reserved by Government, which may become vested in the Corporation, be under its direction, management and control and shall be held and applied by it as trustee, subject to the provisions and for the purposes of this Act, and that is to say:-

(a)all public parks,playgrounds, and open spaces reserved for ventilation;

(b) all public lamps,lampposts and apparatus connected therewith or appertaining thereto.

(c) all gates,markets,slaughterhouses,manure and refuse houses and public buildings of every description.

(2) The Corporation may accept trusts relating exclusively to the furtherance of purposes to which the Corporation funds may be applied.”

In view of this provision of the Karnataka Municipal Corporations Act, 1976 it is clear that public parks not specifically reserved by the Government are held in trust by the Corporation and are required to be maintained in a similar manner without putting it to any other use.  The above said matter had come up for consideration before the division Bench of this Honorable Court in the case of Balappa Basamanappa Kosji & others Vs. State of Karnataka and others reported in 2001 (5) Kar.L.J.176(DB).  The question that arose before this Hon’ble High Court was whether land that was earmarked as a park could be permitted to be sold to Adi Shankaracharya Seva Samiti for construction of Sanskrit Patashala.  The Court held that the park could not be alienated and further held at para 17 as follows: 

“The Act does not permit of even such switching of usage from one purpose to another even if both of these is ordained in the Act.”  

iii. In the present case, the Laxman Rao and K. R. Road parks being vested in the Corporation is  sought to be given away to the Respondent 1 for the purpose of putting up the Metro stations and other facilities.  There is no reference as to the extent of the park being given to the possession of the 1st Respondent and the same is not revealed in the Revised Master Plan 2015 also.  The Petitioner states that by virtue of the fact that many of the local residents and the Petitioners are residents of Jayanagar and surrounding areas and use the park regularly (especially given that there is no such park space to the south and west peripheries of the city),  they have a vested right to be heard before they are deprived of the facility of using the park.  This principle has been recognized in the judgment of the Hon'ble Supreme Court in Bangalore Medical Trust Vs. B. S. Mudappa reported in 1991 (4) SCC Pg 54.  The Supreme Court in Para 29 held that 

“The residents of the locality are the persons intimately, vitally and adversely affected by any action of the BDA and the government which is destructive of the environment and which deprives them of facilities reserved for the enjoyment and protection of the health of the public at large. The residents of the locality, such as the writ petitioners, are naturally aggrieved by the impugned orders and they have, therefore the necessary locus standi.”

iv. The  principle that is relevant here is that zoning regulation which provides for reservation of open spaces for parks and playgrounds has been recognized by the Hon'ble Supreme Court in the above said judgment wherein it disallowed permission being given to set up a nursing home/hospital in an area demarcated as park.  The observations in para 24 to para 28 which is extracted below reiterates the above said principle which is in consonance with Article 48 A of the Constitution of India:

“24. Protection of the environment,open spaces for recreation and fresh air, playgrounds for children,promenade for the residents, and other conveniences or amenities are matters of great public concern and of vital interest to be taken care of in a developmental scheme.  It is that public interest which is sought to be promoted by the Act for establishing the BDA.  The public interest in the reservation and preservation of open spaces for parks and playgrounds cannot be sacrificed for leasing or selling such sites to private persons for conversion to some other user.  Any such act would be contrary to the legislative intent and inconsistent with the statutory requirements.  Furthermore , it would be in direct conflict with the constitutional mandate to ensure that any State action is inspired by the basic values of individual freedom and dignity and addressed to the attainment of a quality of life which makes the guaranteed rights a reality for all the citizens.

25. Reservation of open spaces for parks and playgrounds is universally recognized as a legitimate exercise of statutory power rationally related to the protection of the residents of the locality from the ill effects of urbanization.

26. In Agins. Vs. City of Tiburon, the Supreme Court of the United States upheld a zoning ordinance which provided “… it is in the public interest to avoid unnecessary conversion of open space land to strictly urban uses, thereby protecting against the resultant impacts, such as ….. pollution,…. destruction of scenic beauty,disturbance of the ecology and the environment, hazards related to geology,fire and flood, and other demonstrated consequences of urban sprawl.”

“… The State of California has determined that the development of local open space plans will discourage the ‘premature and unnecessary conversion of open space land to urban uses’…. The specific zoning regulations at issue are exercises of the city’s police power to protect the residents of Tiburon from the ill effects of urbanization.  Such governmental purposes long have been recognized as legitimate….

…. The zoning ordinances benefit the appellants as well as the public by serving the city’s interest in assuring careful and orderly development of residential property with provision for open-space areas.  

27.The statutes in force in India and abroad reserving open space for parks and playgrounds are the legislative attempt to eliminate the misery of disreputable housing condition caused by urbanization.  Crowded urban areas tend to spread disease,crime and immorality.  As stated by the  U.S. Supreme Court in Samuel Berman Vs. Andrew Parker (L Ed pp.37-38, US pp 32-33)

“… They may also suffocate the spirit by reducing the people who live there to the status of cattle.  They may indeed make living an almost insufferable burden.  They may also be an ugly sore,a blight on the community which robs it of charm, which makes it a place from which men turn.  The misery of housing may despoil a community as an open sewer may ruin a river.

… The concept of the public welfare is broad and inclusive… The values it represents are spiritual as well as physical, aesthetic as well as monetary. It is within the power of the Legislature to determine that the Community should be beautiful as well as healthy, spacious as well as clean, well balanced as well as carefully patrolled.  In the present case, the Congress and its authorized agencies have made determinations that take into account a wide variety of values…( Per Douglas,J)

28. Any reasonable legislative attempt bearing a rational relationship to a permissible State objective in economic and social planning will be respected by the courts.  A duly approved scheme prepared in accordance with the provisions of the Act is a legitimate attempt on the part of the government and the statutory authorities to ensure a quiet place free of dust and din where children can run about and the aged and the infirm can rest,breathe fresh air and enjoy the beauty of nature.  These provisions are meant to guarantee a quiet and healthy atmosphere to suit family needs of people of all stations. Any action which tends to defeat that object is invalid. As states by the U.S. Supreme Court in Village of Belle Terre Vs. Bruce Borras ( L Ed p.804:US p.9)”

v. The Petitioners state that it has been held by the Supreme Court that parks are also subject to the Principle of the Public Trust and cannot be used for any purpose other than that of a park.  This Principle has been laid down in the case of Masay and Ors. vs. Bangalore City Corporation reported in 2003 (4) Kar. L. J. 168 (DB), wherein the Division Bench of this Hon'ble Court has held at Para 13 that the “Corporation is duty bound to maintain the public character of such lands and any effort to deviate from this statutory obligations would amount to breach of public trust which on having so found has to be corrected by the Courts”.  Hence it is imperative that the area of the park sought to be conveyed to the 1st Respondent ought to be in conformance with the direction of this Hon'ble Court.  This Principle has also been propounded in M. I. Builders Pvt. Ltd. vs. Radhey Shyam Sahu reported in AIR 1999 Supreme Court 2463 and is detailed in Para 60 of the said judgment.

4.  Failure to consider alternative alignments that improve efficiency of the Metro and limit damage to heritage parks and the environment:

i. As is set out in the Petition, the Petitioners have advanced this PIL only because Respondents 1 and 2 have failed to consider various viable alternatives that would protect Lalbagh and Lakshman Rao Parks for posterity, and actually enhance the effectiveness of the Metro system  Such a deliberate action as to reject a superior alternative amounts to a gross act of negligence, a lacakaidaiscal approach to delivering expensive public mega project and an absolute non-exercise of power vested in the authority.  Respondent 1 by claiming that the possiblity of changing the alignment even now vests solely in the hands of Respondent 2 reveals lack of sincerity in considering other equally efficacious alignment that would not only help save irreplaceable heritage parks and open spaces but would also aid the State in improving the effectiveness of the Mass Transit system.

5. Acquisition Procedure

i. The Petitioners state that the land requirement for any project should be resorted to, through acquisition under the Land Acquisition Act, 1894 as provided in Chapter 9 of the Karnataka Town & Country Planning Act, 1961. Hence, resorting to of provisions of the Karnataka Industrial Areas Development Act is illegal.

ii. The fact that Respondent 1 has resorted to the use of the KIADB Act, read with the objectives in the DPR that the lands vested in Respondent 1 would be commercially exploited, clearly reveals that a subversive process has been adopted to divest the wide public of their rightful use of parks and public spaces, their loss eventually becoming the gain of a private developer.  This is clearly in contravention of all tenets of public policy and attacks the very core of governance and trust reposed in the Respondents.

Grounds for Interim Prayer

i. The Petitioners state that the Southern Reach of the Metro project in the North South Corridor, in particular the section from K. R. Road via Vani Vilas Road, through Lalbagh and Lakshman Rao boulevard on R. V. Road, is presently at an incipient stage.   The main line that is being implemented is the East West Corridor, and the resources of Respondent 1 could be very well be invested in that reach.  Considering the very sensitive environmental considerations involved in the southern reach, especially given the statements made by the Transport Minister that the Government is open to a revision of the R. V. Road alignment, an aspect that has found support amongst almost all Legislators of Bangalore and all candidates contesting the Lok Sabha seat from Bangalore South, the project may be stayed till the Respondents consider all these aspects and decide on the alternative alignment that could save parks and irreplaceable public spaces.

ii. The Petitioners state that in view of the non-fulfilling of conditions mentioned in Annexure H, land has not vested rightfully in the 1st Respondent.  Hence any interim order of stay could not prejudice the legal rights of the 1st Respondent.

iii. The Petitioners also state that this Hon'ble Court has already stayed the acquisition of some private properties in R. V. Road subsequent to Writ Petition No. 14296/2008.  And hence no serious prejudice will be caused to the 1st Respondent if the interim prayer is granted.

PRAYER

Therefore it is prayed that this Hon'ble Court be pleased to 

A) Issue Writ or Order in the nature of Certiorari quashing the Ordinance 4 of 2008 (annexed at Annexure F) dated 22 November 2008.  And consequently issue Writ or Order to quash the Government Order dated 25 February 2009 vide No. kru. tho. ee. 287 tho. e. vi. 2006 (part) Bangalore (annexed at  Annexure H).

B) Issure Writ or Order to call for the records from the 1st, 2nd and 14th Respondents, including those relating to the issuance of such a Notification No. N/KIADB/LAQ/Metro/2008/2009 dated 20 November 2008 issued under Section 28(2) of the KIADB Act on 20 November 2008 (Annexure G), and quash the Preliminary Notification No. N/KIADB/LAQ/Metro/2008/2009 dated 20 November 2008 issued under Section 28(2) of the KIADB Act on 20 November 2008 (enclosed as Annexure G) and Final Notifications issued under Section 28 of the Karnataka Industrial Area Development Board Act in this regard.

C) Issue an appropriate Writ or Order to direct Respondent 1 and 2 to consider the alternative alignment submitted by the Petitioners  as per Annexure P dated 11 May 2009.

D) Issue appropriate Writ or Order directing Respondent 14 to seek the approval of the Government for a list of parks in the city of Bangalore in accordance with Section 4 and 5 of the Karnataka Parks, Playfields and Open Spaces (Preservation and Regulation) Act, 1985.

E) Issue appropriate Writ or Order directing Respondents 1, 2, 3, 7, 11 and 12 to ensure that during the implementation of their projects they should “strictly follow” the provisions of the Karnataka Town and Country Planning Act and Karnataka Preservation of Trees Act as held in the direction of this Hon'ble Court in WP No. 7107/2008 dated 16 March 2009 annexed at Annexure C.

F) Issue Writ or Order directing Respondents 1 and 3 to comply with the direction of this Hon'ble Court as held in WP No. 32232/1998, 19541/1999 ,18287/1998 and 8428-34/1998 on 13 August 2001, annexed at Annexure Z-6.

G) Issue Writ or Order directing Respondent 8 to organise the process of due public consultations in conformance with the provisions of the Karnataka Town and Country Planning Act and Environment Protection Act with regard to implementation of all urban infrastructure projects of Bangalore, in particular those implemented by Respondent 1, 3, 9, 10, 12 and 13.

H) Issue Writ of Order directing Respondent 7 not to grant any permission for felling of trees on application made by Respondent 1, 3 and 12, except in compliance with the direction of this Hon'ble High Court in WP. 14104/2005 annexed at Annexure B.

I) Pass any other Orders as this Hon'ble Court deems fit to grant in the facts and circumstances of the case.

INTERIM PRAYER

Pending disposal of the above said Writ Petition, the Petitioners pray that this Hon'ble Court be pleased direct the 1st and 3rd Respondent not to take any action or execute any work in pursuance of Annexure F dated 22 November 2008, being Ordinance 4 of 2008, and Annexure H dated 25 February 2009, being  Government Order No. kru. tho. ee. 287 tho. e. vi. 2006 (part) Bangalore, and restrain Respondent 1 from executing any work along R. V. Road and its vicinity.

Advocate for Petitioner 

Date: 13 May 2009

Place: Bangalore 

Address for service:
S. Siddappa and S. Sunil Dutt Yadav
11, Kurubara Sangha Hostel Building
2nd Main Road, Gandhinagar
Bangalore 560009


IN THE HIGH COURT OF KARNATAKA AT BANGALORE

Writ Petition No.            /2009 

BETWEEN


Environment Support Group and Ors.……………….................
Petitioners 

AND:


Bangalore Metro Rail Corporation Ltd. and Ors…..................
Respondents

Verifying Affidavit

I, Mr. Arthur Pereira, aged 51 years, S/o Late Mr. Thomas Pereira, solemnly affirm and state on oath as follows:

i. That I am a Trustee of Environment Support Group, a non-profit public interest research, training and advocacy initiative registered as a Public Charitable Trust and am authorized to swear to this affidavit on its behalf and also on behalf of the other Trustees.   

ii. That what is stated above in Para 1 to 44 are true and correct to the best of my knowledge, information and belief, and as per the legal advice obtained.  What is stated in the Grounds and Prayer are on the instruction of my legal counsel.

iii. I state that Annexures A to Z-6 are true copies of their originals. 

Date: 13 May 2009
 



Deponent

Place: Bangalore 




Arthur Pereira

Identified by me 

Advocate


IN THE HIGH COURT OF KARNATAKA AT BANGALORE

Writ Petition No.            /2009 

BETWEEN


Environment Support Group and Ors.……………….................
Petitioners 

AND:


Bangalore Metro Rail Corporation Ltd. and Ors…..................
Respondents

Verifying Affidavit

I, Mr. Leo F. Saldanha, aged 41 years, S/o Mr. S. J. Saldanha, solemnly affirm and state on oath as follows:

i. That what is stated above in Para 1 to 44 are true and correct to the best of my knowledge, information and belief, and as per the legal advice obtained.  What is stated in the Grounds and Prayer are on the instruction of my legal counsel.  

ii. I state that Annexures A to Z-6 are true copies of their originals. 

Date: 13 May 2009
 



Deponent

Place: Bangalore 




Leo F. Saldanha

Identified by me 

Advocate
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